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DETERMINATION (CONSEQUENCE)

l. By its Determination dated 14 January 2009, the Local Government Pecuniary
Interest & Disciplinary Tribunal determined as proved a complaint that Mr
John Finkernagel, previously an elected member of the Shoalhaven City
Council (“Council™), had a pecuniary interest in the relevant matter that was
before the Council on 26 March 2006 and that he thereby committed a breach
of 5.451 of the Local Government Act, 1993. That Determination was
concerned solely with the issue of the alleged breach, with the issue of the
consequences that flow from any breach that may be proved being agreed

between the parties to be addressed separately.




2. This Determination is concerned with the matter of any consequence flowing

from the Tribunal’s determination of breach pursuant to s.482 of the Act.

Determination of Consequence Without a Hearing

2 In its Determination of 14 January 2009 at [ 185] the Tribunal invited the
Parties to the proceedings to indicate to it whether as part of the
Determination of Consequence either party, or both, required an opportunity
to make oral submissions. This course was undertaken because of the apparent
effect that the hearing in relation to the matter of consequence had upon on
Mr Finkernagel, who was unrepresented, and as conveyed to the Tribunal by

Mr Finkernagel.

4. In response to that invitation, the Director-General indicated a willingness to

have a further hearing of the matter set down for the purposes of consequence.

1 Mr Finkernagel responded shortly following the due date for such indication
advising of certain matters, but essentially not responding in relation to the
matter of consequence, and in particular whether a further hearing was
requested, or rejected. The content of the response of Mr Finkernagel made it
apparent to the Tribunal that to conduct a further hearing of the matter would
cause additional stress and effect upon Mr Finkemnagel, and, accordingly, the
Tribunal made Directions for the provision of submissions and material on the
question of consequence. As part of those Directions, the Tribunal left open
the opportunity to have a further oral hearing, but only if requested by Mr

Finkernagel.

6. In response to those Directions, the Parties provided written submissions,

addressed below, in relation to the matter of consequence.




As referred above, this course has been undertaken primarily having regard to

Mr Finkernagel’s position.

The proceedings concerning the primary issue of breach of the Act were
determined following the conducting of a hearing by the Tribunal, and
accordingly s.470 of the Act does not apply to the Tribunal’s consideration of

the matter of consequence.

Determination on Breach

10.

As referred above, by its Determination dated 14 January 2009 the Tribunal
determined the complaint made by the Director-General concerning certain
alleged breaches by Mr Finkernagel of 5.451 of the Act. The Tribunal refers to
that Determination concerning the matter of breach, but as set out in summary

form at [183] the Tribunal found that:

(a) Mr Finkernagel has not breached s.451 in so far as the
meeting of 2 November 2005 is concerned;

(b) Mr Finkernagel has not breached s.451 in so far as the
meeting of 24 January 2006 is concerned; and

(c) Mr Finkernagel has breached s.451 in so far as the meeting
of 28 March 2006 is concerned.

As set out at [20]-[32], the meeting of 28 March 2006 in relation to which the
Tribunal has found there has been a breach concerned consideration by the
Council of the Sussex Inlet Settlement Strategy. That meeting was not the first
occasion on which the Settlement Strategy was considered by the Council and
the report presented to Councillors in relation to the topic concerned some
amendments that had been foreshadowed following consultation in relation to
the draft Strategy. During the course of the meeting a Resolution was passed
which had the effect of setting in train amendments to the Strategy (and
possibly ultimately amendments to the Local Environmental Plan to which the

Strategy was ultimately directed) which would have had the effect of




permitting a lower minimum subdivision standard with respect to land owned
by Mr Finkernagel and his relatives, and with respect to the subdivided lots

permitting a maximum of one dwelling on each of those parcels.

{1 For the reasons set out in its Determination of 14 January 2009 the Tribunal
determined that Mr Finkernagel’s participation in that meeting constituted a
breach of s.451 of the Act.

12, Two other alleged breaches of the Act were also the subject of the
Determination. Both of those allegations related to the same land in the
ownership of Mr Finkernagel and his relatives, but for the reasons set out in
its Determination, the Tribunal found that there was no breach of s.451 with

respect to those other two matters.

Legislative Provisions

13. Subsection 482(1) of the Act, as relevant to an allegation against a Councillor,

provides as follows:

“The Pecuniary Interest and Disciplinary Tribunal may, if finds a complaint
against a Councillor is proved:
(a) counsel the Councillor; or
(b) reprimand the Councillor; or
(¢) suspend the Councillor from civic office for a period not exceeding
six months; or
(d) disqualify the Councillor from holding civic office for a period not
exceeding five years; or
(e) suspend the Councillor’s right to be paid any fee or other
remuneration, to which the Councillor would otherwise be entitled
as the holder of that civic office, in respect of a period not
exceeding six months (without suspending the Councillor from
civic office for that period).”

4. Paragraph 482(1)(e) was inserted by the Local Government Amendment
(Discipline) Act, 2004, and took effect from | January 2005: Government
Gazette 17 December 2004, page 9621. That insertion pmcédcd the breach of



i

16.

1.

the Act by Mr Finkernagel to which this Determination is related, and

accordingly it. strictly speaking, is available as a possible consequence.

As referred at [3] of its Determination dated 14 January 2009, Mr Finkernagel
was not re-elected at the State Council Elections held on 13 September 2008.
There is no indication in the material provided to the Tribunal that, that
notwithstanding. he is the holder of a civic office. Accordingly, having regard
to the alternatives for consequence set out in 5.482(1), s.482(1)(c) and (e)

would not be applicable to Mr Finkernagel at the present time.

Accordingly, the alternatives available to the Tribunal in relation to the matter
of consequence, having determined that Mr Finkernagel had breached s.451,
are:
counsel the Councillor,
reprimand the Councillor,
o disqualify the Councillor from holding civic office for a period
not exceeding five years: or
® No consequence

The last alternative, although not specifically referred to in 5.482(1), is an
alternative available because of the discretion (evidenced by the use of the

word “may”™) in s.482(1).

The Director-General’s Submissions

18.

9.

In its written submission on the issue of consequence, the Director-General
submitted that the appropriate consequence is that of disqualification from
holding civic office for a significant period pursuant to s.482(1)(d). The
Director-General did not make any submission as to the duration of the period

of such disqualification.

That notwithstanding the Director-General submitted that certain factors

indicated that a lengthy disqualification was appropriate. After referring the




Tribunal to previous decisions in relation to the matter of consequence (which

will be addressed below) the Director-General said that those factors included

that:

(a)

(b)
(¢)

(d)

(e)

(f)

(g)

(h)

The breach was a serious breach of a “core provision” of
Chapter 14 of the Act;

The breach ought to have been apparent to Mr Finkernagel:
The breach was not of no consequence in that financial gain
flowed from it;

The breach was flagrant in the sense that the facts which gave
rise to the breach were patent for all to see or at least all who
cared to properly apply their minds to the questions raised by
the provisions of the Act (referring to Councillor David Taylor,
Weddin Shire Council, PIT 1/2003 dated 22 March 2006 at
[35], and Councillor Ricardo D 'Amico, Lane Cove Council,
PIDT 2/2005 dated 19 October 2006 at [41]);

Mr Finkernagel had had a long involvement with the early
development of the Sussex Inlet Settlement Strategy and was
well aware of its particular and specific connection with the
Verons Estate in which he owned property;

Mr Finkernagel was an experienced Councillor and had on
previous occasions declared a pecuniary interest as to matters
concerning the Verons Estate:

At the meeting in question, Mr Finkernagel had two
opportunities to announce a pecuniary interest;

No remorse has been indicated by Mr Finkernagel to date.

Mr Finkernagel's Submissions

20. Mr Finkernagel provided three responses to the Tribunal in writing in relation

to the matter of consequence (5 February 2009, 20 March 2009 and 5 April

2009).








































